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 Renae B. (Mother) and Stanley L. (presumed Father) [together "parents"] appeal 

from orders terminating their parental rights to Michael L. under Welfare and Institutions 

Code section 366.26.1  Parents argue the juvenile court erred when it determined that the 

beneficial relationship exception to adoption did not apply.  (§ 366.26, subd. (c)(1)(B)(i).)  

Father also contends, and Mother joins in the argument, that the juvenile court violated 

his due process rights when it made an error of law requiring him to prove that he had a 

secure attachment with his son to establish the beneficial parent-child relationship 

exception to adoption.  We affirm the findings and orders. 

I. 

FACTUAL AND PROCEDURAL BACKGROUND2  

 At 20 months old, Michael was brought into the dependency system as the result 

of a domestic violence incident between Mother and Father in the minor's presence, and 

an admitted history of ongoing unreported domestic violence in the home.  Law 

                                              

1 All statutory references are to the Welfare and Institutions Code. 

 

2 Because resolution of this appeal largely turns upon the existence of substantial 

evidence supporting the juvenile court's exercise of discretion with respect to the 

challenged orders, we state the facts in the light most favorable to the court's 

determination.  (See In re Stephanie M. (1994) 7 Cal.4th 295, 319.) 
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enforcement observed the family's apartment in a state of disarray shortly before 

Michael's removal — there was broken furniture, dirty clothing, old food and trash 

throughout the residence.  Michael was ordered detained in Polinsky Child Center or an 

approved foster home, pending placement.  The court ordered liberal supervised 

visitation for the parents, both of whom had substantial criminal and child welfare 

referral histories and other children who had been dependents of the juvenile court.3  At 

the time he was brought into the system, Michael had poor hygiene, a low iron level, was 

obese and his immunizations needed updating.  During his initial assessment, Michael 

was combative, and hit, kicked and bit staff.  He was referred for a developmental and 

behavioral assessment.  

 The Health and Human Services (Agency) filed a petition on behalf of Michael 

pursuant to section 300, subdivision (b), now section 300, subdivision (b)(1) (failure to 

protect).  (Stats. 2014, ch. 29, § 64.)  The parents submitted to the petition, and the court 

found the allegations of the petition true and took jurisdiction over Michael in April 

2013.  Michael was not able to be safely returned home, removal was necessary, and he 

was placed in a confidential licensed foster care home.  The court approved the Agency's 

                                              

3 Mother had six prior dependency cases in which she failed to reunify and had her 

reunification services terminated five times.  Four of her children were adopted and one 

is in guardianship.  Father has three other children, but he has no relationship with any of 

them.  He was named as the perpetrator in eight child welfare referrals.  At the time of the 

dependency proceedings concerning Michael, Father had one active dependency case 

involving his 17-year-old daughter and one recent case involving his 15-year-old 

daughter.  
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initial case plan for the parents, which for Father included a domestic violence program,4 

parenting education, individual therapy, and in-home services, and for Mother included 

those services plus a medication evaluation and monitoring.  The case plan also called for 

the parents to have separate supervised visits once a week with Michael beginning 

April 18, 2013.  The social worker was to make a referral to a visitation center for an 

additional weekly visit.  The court gave the social worker the discretion to lift 

supervision, to expand visits and to allow the parents to visit Michael together. 

 Michael received behavioral and child enrichment services beginning in May, 

2013.  As the result of this treatment, Michael's behavior improved — he was less 

aggressive and his tantrums decreased in frequency and severity.  Michael's behavioral 

therapy was reinforced by the foster parents, who coached Michael to use words rather 

than yell, scream or hit others.  In August, Michael's developmental and behavioral 

assessment revealed a need for speech therapy.  He was referred to in-home services, and 

received an individual care plan.  Michael was also referred to therapy to address 

psychological issues, such as attachment disorder.  By the six-month review hearing, 

Michael had lost 2.5 pounds, and seemed happy and healthy.  The social worker reported 

he looked to be well cared for by his caregiver, and that the foster home was adequate to 

meet his needs.   

                                              

4 The Agency later deleted this requirement from Father's case plan as it was unable 

to locate an appropriate treatment group.  
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Initially, the foster care parent supervised separate visits between Michael and his 

parents.  In April 2013, the foster parent reported the parents never stayed for an entire 

visit.  Mother did not make eye contact with the child and seemed uncomfortable around 

him.  The Father was more engaged with Michael.  The foster parent was trying to model 

setting appropriate boundaries with Michael during visits, as Father generally gave 

Michael what he wanted because he did not want to hear him scream.  The foster parent 

had to teach the parents not to bring too many sugary treats to visits.   

Beginning in July, the parents began regularly visiting with Michael at the 

visitation center; they missed two scheduled visits.  The parents called Michael at his 

foster home on a regular basis.  Michael was generally happy to see them.  He appeared 

sad when a visit in August was cancelled at the last moment.  The parents were still 

visiting separately because both parents needed help to avoid giving in to Michael's 

tantrums.  They each received coaching from the visitation center staff to develop this 

skill.   

In preparation for the 12-month review hearing, social worker Brad Opfer 

prepared a status review report.  In that report he opined neither parent had made 

substantial progress with their case plan and recommended termination of reunification 

services.  Mother continued to struggle with transportation, housing, employment, 

medical and family issues.  In January 2014, Father was booked into jail on charges of 

petty theft and burglary.  He was convicted in March 2014, and was not to be released 

until June 2014.  Both parents continued to need help responding to Michael's verbal and 

nonverbal signals, showing empathy and demonstrating a parental role.  The parents had 
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made some "marginal progress" in this area, but their ability to take corrective action with 

Michael appeared "quite limited."     

The social worker's report was received into evidence at the June 2014 contested 

permanency hearing.  Social worker Opfer testified that the parents' visitation remained 

supervised as he felt unsupervised visitation was too risky.  Except for completing a 

parenting class, the parents had not completed any other portion of their case plans.  They 

had not met any of the treatment goals in therapy.  Mother had visited Michael at the 

visitation center until approximately four weeks before the hearing, when her visits were 

suspended for repeated cancellations on less than 24 hours' notice.  Father participated in 

his visitation with Michael until his arrest.  While Opfer testified Father was able to 

demonstrate a parental role in visits, he also testified that both parents were inconsistent 

in application of their parenting skills:  they "would kind of ignore the tips we gave them 

as far as how to address Michael's tantrums or what to feed him for snacks and things like 

that.  It just seemed like at times they were getting it and at times they weren't."  Without 

the reminders, the parents "probably would just fall into old patterns, which has 

happened."  The parents were not able to discipline Michael, and had misperceptions of 

why he was having temper tantrums.    

At the conclusion of the hearing, the court found by clear and convincing evidence 

that the return of Michael to his parents' custody would create a substantial risk of 

detriment to his physical or emotional well being, and that the parents had not made 

substantive progress with their case plans.  The court terminated reunification services 

and set a section 366.26 hearing.  The court ordered continued supervised visits for the 
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Mother leading up to the 366.26 hearing, and gave the social worker the discretion to lift 

supervision with concurrence of minor's counsel.  The Father was to have supervised 

visits upon release from custody, and the court authorized contact and noncontact visits 

and phone calls with Michael while the Father remained in custody. 

The Agency facilitated supervised visitation until July 23, 2013, when the parents' 

visits resumed at the visitation center.  By August the parents called Michael three times 

a week and visited him once a week.    

In preparing the assessment report required for the section 366.26 hearing (see 

§ 366.21, subd. (i)), Agency's social worker Shari Crall observed several visits between 

Michael and his parents, who were now visiting the child together.  She also reviewed the 

visitation center's logs and attached some of them to her report.   

At an August 29 visit, the parents visited Michael at the Agency's offices.  Michael 

was excited to see his Father and ran to him, excitedly giving hugs.  Michael hugged and 

kissed both parents.  Michael organized a ball game.  The family read and played games.  

Near the conclusion of the visit, the parents put away toys; Michael continued to play 

with a toy duck.  Michael left the visit easily with his caregiver, giving hugs and saying 

goodbye.   

On August 31, 2014, the parents again visited with Michael.  Michael ran to 

parents, identifying the Father as "Da, Da."  During the visit Mother tried to wipe 

Michael's hands; he responded "don't touch me."  Michael refused to share his toy with 

Mother, and took the toy away to play by himself.  When his Mother asked if Michael 

wanted her to help, Michael said "no."  Mother tried to engage the child with another toy; 
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Michael said "no" and placed the toy on the floor to play.  Michael again said "no" when 

asked if he wanted Father to help him.  The parents then spun Michael on a chair, and 

after a few minutes Michael said "no" and "stop" and "leave me alone."  Michael ran to a 

couch; Mother covered him with a blanket.  Michael got off the couch to play by himself.  

Eventually Mother and Father noticed Michael wasn't feeling well.  The visitation 

monitor noticed the parents needed help with this as it took them a while to notice their 

child was ill.  

At a September 7, 2014 visit, Michael hugged and kissed his parents upon their 

arrival.  The parents played with Michael both indoors and outdoors.  When the child 

came in from outdoors, he was crying and said his stomach hurt.  When the visit was 

over, Michael left with the caregiver but said "no" to saying goodbye to his parents.   

Social worker Crall also observed visits on October 15 and 22.  At the visit on 

October 22, Michael organized an entire baseball game at the park.  He told the parents 

what to do and encouraged the Mother, "Try again.  You can do it."  He cried at the end 

of the visit. 

In the assessment report the social worker summarized the visits between Michael 

and his parents: 

"Michael enjoys his parents' visits and at times, asks about them in their 

absence.  However, Michael has become used to seeing his parents as 

friendly visitors, having been in protective care since he was [18] months 

old, which is half his life.  He shows excitement upon seeing his parents, 

but does not show distress when saying goodbye.  Parents have not served 

frequently or consistently in a parental role for the past 18 months.  It is my 

assessment, any detriment Michael would suffer should parental rights be 

terminated is outweighed by the benefits of permanency."  

 



9 

 

"Through no fault of Michael's, he was placed in protective care, preventing 

a significant attachment to occur with either Mother or Father.  Visitation 

with frequent lapses, prevented either Father or Mother from nurturing that 

attachment."   

 

The report provided an update on Michael's needs.  As of July 2014 he had a mild 

receptive and expressive language delay.  However, he had made " 'great progress' " and 

was meeting developmental milestones.  His tantrum behaviors also had improved.  The 

social worker opined Michael was adoptable.  Michael was well-adjusted in the foster 

caregivers' home, and the caregivers wished to adopt him.  The caregivers reported 

Michael had been with them for half of his life, was very bonded to them, and that he had 

a special bond with the foster father.  Michael called his foster father "Papi."   

 The selection and implementation hearing was held December 5, 2014.  The 

assessment report was received into evidence, as was the resume of the social worker 

Shari Crall, who was the only expert to testify at the hearing.  Crall has a master's degree 

in social work, and had received specialized training in child and youth development, the 

effects of abuse on child development, placement and permanency, and adoption and 

concurrent planning.  Mother, Father and social worker Crall testified at the hearing.   

Mother testified she visited Michael every week, estimating she had missed only 

six to eight visits throughout the whole year.  When she missed visits it was because she 

was hospitalized.  According to Mother, Michael runs to her at the beginning of visits and 

calls her "Mama."  Michael has a "ballsy" personality, and "always wants things done in 

a certain way, like organizing and wants to be in charge."  Mother learned in parenting 

class some kids take over the parenting adult role.  "I think Michael is advanced. . . .  He 
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somewhat takes over the whole role.  It's cute to me."  Mother believed Michael was 

emotionally discouraged at the end of visits because she would see his shoulders droop.  

Mother acknowledged Michael was happy to see his caregivers; "[h]e knows they are 

caring for him." 

Father testified "[m]e and Michael is — we have a bond. . . .  I love my son.  He 

loves me."  "We do things that I never did with my Father. . . .  I didn't have a father.  I 

am doing what I wanted to do with my father with him, so we play ball."  Father testified 

he feels like a good parent to Michael:  "It feels like I am a good parent.  I feel like I kind 

of let him down"; and "I should be there for him, you know.  I wasn't always there for 

him that much."  Father believed Michael's whole world was crushed at the end of his 

visits — and when Michael cried, Father "talk[s] to him and tell[s] him it's going to be 

okay, but I know in his mind, it's not."  Father believed it would "crush" Michael not to 

see him anymore.  

Social worker Crall testified that her recommendation was to terminate parental 

rights.  She acknowledged the parents called Michael three times a week, and that Father 

had visited consistently upon release from custody.  Michael was always excited to see 

his parents, and all interaction between them was appropriate.  Michael called his father 

"Dad" or "Stanley," and called his mother "Mom" or sometimes "Renae."  Michael 

showed physical affection to his parents, expressed words of affection to them, saying "I 

love you."  Crall observed Michael cry at times at the end of visits; she also observed 

Michael to have no response to the end of visits and to leaving with the caregiver.  Her 
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review of the file indicated Michael had difficulty with separation from the Father during 

the time he was incarcerated.  Explaining the significance of this, Crall stated: 

"I do think that it's fair to say that Michael continues to be emotionally 

reactive to visits and phone calls, even up to this date.  Having a difficulty 

in his home, as he visits and talks to parents, I would — for me, as an 

assessor, that indicates it is not just a missing of his parents.  It is a 

confusion about his situation and difficulty understanding what is going on 

with him in his life."  

 

Crall understood the prospective adoptive parents did not intend to facilitate ongoing 

contact between Michael and his parents, but believed that while Michael would notice 

their absence, his emotional life would stabilize.  "Right now he's still in a situation 

where he's not sure where he belongs." 

When questioned about her opinion that the benefits of permanency outweighed 

any detriment Michael would suffer from termination of parental rights, social worker 

Crall testified: 

"The detriment that — Michael will suffer not seeing his parents.  He likes 

his parents. He enjoys his parents.  The balance for me as an assessor is in 

how that is affecting Michael.  Right now, I think indications are clear that 

Michael has what I would characterize as an impaired attachment to his 

parents.  And this is really demonstrated in his need to control their visits, 

in his emotional reactivity to those visits, in the developmental delays that 

he has incurred during this time.  It's indicated by his transitions.  On 

occasion, he is sad.  Most of the time he goes happily back to his caregiver 

and is excited to see his caregiver.  If we are looking at a detriment to a 

child, we are really looking at disrupting a secure attachment.  I have not 

assessed that Michael has a secure attachment to his parents."  

 

When questioned as to why that was, Crall continued: 

 

"For all the reasons I just noted:  a secure attachment is usually 

demonstrated by being able to play, being easily directed, being able to get 

along in a visit.  Oftentimes Michael will be defiant in visits or have 
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difficulty interacting with directions from parents.  He definitely has a level 

of anxiety during visits, of needing to control what is going on."    

 

Crall testified other reasons for her opinion included Michael's "emotional reactivity, his 

speech delay, his moodiness during visits, his ability to end a visit without distress."  

Defining an impaired attachment, Crall explained that "an impaired attachment is most 

easily understood as a yes and no:  I want you.  I don't want you."  In contrast, "[a] secure 

attachment is characterized by a more trusting, you are reading what I need.  I can trust 

that you will respond.  It creates a circle of a need, and a need is met, and then they know 

they can ask for that need again and that need is met."  Further explaining her views as to 

Michael, Crall said that his anxiety with his life is interfering with his ability to develop 

to normal milestones.  When questioned about Michael's saying "no" and not wanting to 

do activities with his parents, Crall explained: 

"But we are not talking about saying no.  We are talking about it is  

unusual and a marker of trauma for a child to need to control situations. 

That's very apparent." 

 

"He needs to know what's coming next, to set that agenda, to direct you 

where he wants you to be directed.  That comes from a lack of trust of 

knowing that his needs are going to be met . . . ."   

 

When asked for an example of this behavior Crall said: 

"So playing baseball, he will be very directive of what he wants everybody 

to do.  He will say, no, I don't want you to do that.  If it's suggested we do a 

different activity, read a book, no, I don't want to do that.  That's not so 

unusual.  As counsel mentioned, children don't always do what we want 

them to do.  It is unusual when you need to set every tempo of that 

interaction.  So when he's saying no, it's no, I need this to go where I can 

control it.  When you see that in a three-year-old, that indicates an impaired 

attachment."  
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Crall opined that "Michael is a young child.  He needs care every day.  He needs 

to be in a position where he's able to establish a secure attachment.  That's going to affect 

the rest of his life. . . .  Michael needs to be in a stable, permanent place where he can 

belong, where he knows his needs will be met, where he can continue to develop and 

concentrate on the issues of childhood, rather than on the chaotic and unstable 

connections with his parents."  When questioned whether his current placement was a 

stable and safe placement for Michael, Crall answered, "Yes."  Crall opined Michael had 

a secure attachment to his caregivers. 

The trial court found by clear and convincing evidence that Michael was generally 

and specifically adoptable.  He had been in his current placement for a substantial portion 

of his life and was meeting developmental milestones.  The foster caregivers had been 

very proactive assisting Michael with his behavioral issues and speech delay; the child 

had made great progress in their care.  The caregivers wished to adopt the child and if 

they were unable to do so, there were 41 other approved prospective adoptive families 

willing to adopt a child with Michael's characteristics. 

As to whether terminating parental rights would be detrimental to Michael, the 

court stated, "in many cases that's not really a difficult call.  In this case, it's a difficult 

call."  The court noted it had listened very carefully to all of the evidence.  Mother "feels 

very attached to Michael"; and "I do think the Father has a special bond running from 

him to Michael.  He indicated that he wants to give Michael the role modeling that he 

himself did not receive when he was growing up."  The testimony was "genuine" and 

"heartfelt."  The court also listened carefully to the social worker's testimony, stating: 
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"I found her assessment to be very professional and straightforward.  It 

balanced, I thought, very well the difficult factors of all of the difficulties 

that Michael had with the challenges and obstacles that the parents had to 

confront.  And this is a very complicated relationship.  The legal standard, 

however, is not the relationship that the parent has with the child, but the 

relationship the child has with the parent.  That becomes even more of a 

complicated factor in this analysis."   

 

 The court acknowledged the evidence disclosed a few cancelled visits, periods of 

visitation inconsistency, scheduling difficulties and difficulties arranging phone access, 

"but the parents have maintained . . . three times per week phone contact, as well as one 

or two visits per week."  It stated the only "fair conclusion" would be that the parents had 

visited consistently and regularly with Michael.  It ruled both parents carried their burden 

to show they had consistent and regular contact with Michael.  

 Significantly, the court then stated: 

"But as the social worker pointed out, this is really complex.  She's assessed 

this as being one where there is an impaired attachment.  As she defined 

that in her testimony, I think that was very persuasive.  I do think Michael 

is going to be impacted if his parents are not part of his life.  He seems to 

be a very intelligent, engaging, curious, and trusting young man.  But I 

would have to conclude that whatever benefit may have been conferred 

upon Michael by the contact he has with one and both of his parents is 

greatly outweighed by his need for stability in placement which can only be 

achieved through adoptive placement.  Again, I do want to stress that this 

was a very difficult balancing."  

 

The court found termination of parental rights would not be detrimental to Michael.  It 

terminated parental rights and ordered adoption as Michael's permanent plan. 

 The parents appeal.  
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II. 

DISCUSSION 

The parents contend the juvenile court erred when it determined the beneficial 

relationship exception to adoption did not apply and terminated their parental rights.  

(§ 366.26, subd.(c)(1)(B)(i).)  Father also contends, and Mother joins in the argument, 

that the juvenile court violated his due process rights when it made an error of law 

requiring him to prove that he had a secure attachment with his son to establish the 

beneficial parent-child relationship exception to adoption.  We address each argument in 

turn. 

A. The Trial Court Correctly Ruled the Beneficial Parent/Child Exception to 

Adoption Did Not Apply 

 

 After reunification services are terminated, the focus of a dependency proceeding 

shifts from preserving the family to promoting the best interests of the child, including 

the child's interest in a stable, permanent placement that allows the caregiver to make a 

full emotional commitment to the child.  (In re Fernando M. (2006) 138 Cal.App.4th 

529, 534.)  At the selection and implementation hearing, the court has three options:  

(1) terminate parental rights and order adoption as the permanent plan; (2) appoint a legal 

guardian for the child; or (3) order the child placed in long-term foster care.  (Ibid.) 

 "Adoption, where possible, is the permanent plan preferred by the Legislature."  

(In re Autumn H. (1994) 27 Cal.App.4th 567, 573 (Autumn H.).)  If the court finds a child 

cannot be returned to his or her parent and is likely to be adopted if parental rights are 

terminated, it must select adoption as the permanent plan unless it finds termination of 
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parental rights would be detrimental to the child under one of the specified statutory 

exceptions.  (§ 366.26, subd. (c)(1)(A) & (B)(i)-(vi); In re Erik P. (2002) 104 

Cal.App.4th 395, 401.)  "The parent has the burden of establishing the existence of any 

circumstance that constitutes an exception to termination of parental rights."  (In re T.S. 

(2009) 175 Cal.App.4th 1031, 1039.)  Because a selection and implementation hearing 

occurs "after the court has repeatedly found the parent unable to meet the child's needs, it 

is only in an extraordinary case that preservation of the parent's rights will prevail over 

the Legislature's preference for adoptive placement."  (In re Jasmine D. (2000) 78 

Cal.App.4th 1339, 1350 (Jasmine D.).)  In fact, "[t]he Legislature emphasized the 

exceptional nature of all the circumstances identified in section 366.26, subdivision (c)(1) 

by revising the statute in 1998 to require the court to find not only that one of the listed 

circumstances exists, but also that it provide 'a compelling reason for determining that 

termination would be detrimental to the child.'  (Stats. 1998, ch. 1054, § 36.6.)"  (Id. at 

p. 1349.)   

 Section 366.26, subdivision (c)(1)(B)(i) provides an exception to the adoption 

preference if termination of parental rights would be detrimental to the child because 

"[t]he parents have maintained regular visitation and contact with the child and the child 

would benefit from continuing the relationship."  (Ibid.)  The phrase " 'benefit from 

continuing the . . . relationship' " refers to a parent-child relationship that "promotes the 

well-being of the child to such a degree as to outweigh the well-being the child would 

gain in a permanent home with new, adoptive parents.  In other words, the court balances 

the strength and quality of the natural parent[-]child relationship in a tenuous placement 
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against the security and the sense of belonging a new family would confer.  If severing 

the natural parent[-]child relationship would deprive the child of a substantial, positive 

emotional attachment such that the child would be greatly harmed, the preference for 

adoption is overcome and the natural parent's rights are not terminated."  (Autumn H., 

supra, 27 Cal.App.4th at p. 575; accord In re Jason J. (2009) 175 Cal.App.4th 922, 936 

(Jason J.).)  Application of this exception is decided on a case-by-case basis, with the 

court taking into account such factors as the minor's age, the portion of the minor's life 

spent in the parent's custody, whether interaction between the parent and child is positive 

or negative, and the child's particular needs.  (Autumn H., at pp. 575-576). 

 To meet the burden of proof for this statutory exception, the parent must show 

more than frequent and loving contact, an emotional bond with the child or pleasant 

visits.  (In re Derek W. (1999) 73 Cal.App.4th 823, 827 (Derek W.).)  The parent must 

show he or she occupies a parental role in the child's life, resulting in a significant, 

positive emotional attachment from child to parent that, if severed, would result in harm 

to the child.  (Ibid.; In re Beatrice M. (1994) 29 Cal.App.4th 1411, 1418-1419 

(Beatrice M.); In re Elizabeth M. (1997) 52 Cal.App.4th 318, 324.)  The exception does 

not require proof that the child has a " 'primary attachment' " to the parent or that the 

parent has maintained day-to-day contact with the child.  (In re S.B. (2008) 164 

Cal.App.4th 289, 299; In re Brandon C. (1999) 71 Cal.App.4th 1530, 1534-1538; In re 

Casey D. (1999) 70 Cal.App.4th 38, 51 (Casey D.).) 
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 1. Our Standard of Review 

 Case law is divided as to the correct standard of appellate review of an order 

determining the applicability of the parental benefit exception to adoption.  Historically, 

most courts have applied the substantial evidence standard of review, and the parents 

urge us to apply that standard here.  (Autumn H., supra, 27 Cal.App.4th at p. 576; 

In re L. Y. L. (2002) 101 Cal.App.4th 942, 953.)  Under that standard, if on the entire 

record, there is substantial evidence to support the findings of the juvenile court, we 

uphold those findings.  We do not consider the credibility of witnesses, attempt to resolve 

conflicts in the evidence or weigh the evidence.  Instead, we draw all reasonable 

inferences in support of the findings, view the record favorably to the juvenile court's 

order and affirm the order even if there is substantial evidence supporting a contrary 

finding.  (Casey D., supra, 70 Cal.App.4th at pp. 52-53; In re Baby Boy L. (1994) 24 

Cal.App.4th 596, 610.)  The parent has the burden of showing there is no evidence of a 

sufficiently substantial nature to support the finding or order.  (In re L. Y. L., at p. 947.) 

 Recently however, following the lead of the Sixth District's decision In re 

Bailey J. (2010) 189 Cal.App.4th 1308, 1314-1315 (Bailey J.), a number of our 

colleagues have adopted a hybrid standard of review for appellate challenges to a juvenile 

court's ruling rejecting a claim that an adoption exception applies.  (See, e.g., In re J.C. 

(2014) 226 Cal.App.4th 503, 530-531; In re K.P. (2012) 203 Cal.App.4th 614, 621-622.)  

"The Bailey J. court observed that the juvenile court's decision whether an adoption 

exception applies involves two component determinations:  a factual and a discretionary 

one.  The first determination[,] most commonly whether a beneficial parental or sibling 
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relationship exists, . . . is, because of its factual nature, properly reviewed for substantial 

evidence.  [Citation.]  The second determination in the exception analysis is whether the 

existence of that relationship or other specified statutory circumstance constitutes 'a 

compelling reason for determining that termination would be detrimental to the child.'  

[Citations.]  This ' "quintessentially" discretionary decision, which calls for the juvenile 

court to determine the importance of the relationship in terms of the detrimental impact 

that its severance can be expected to have on the child and to weigh that against the 

benefit to the child of adoption,' is appropriately reviewed under the deferential abuse of 

discretion standard."  (In re K.P., at p. 622, citing Bailey J., at p. 1315.)  The Agency 

urges us to apply the hybrid standard of review here.   

At the core of this case is the juvenile court's decision that, despite the parents' 

regular visitation and contact with Michael, there was no compelling reason for 

determining that termination of parental rights would be detrimental to Michael.  The 

court balanced the "strength and quality of the natural parent[-]child relationship in a 

tenuous placement against the security and the sense of belonging a new family would 

confer[, and determined that] severing the natural parent[-]child relationship would [not] 

deprive [Michael] of a substantial, positive emotional attachment such that [he] would be 

greatly harmed . . . ."  (Autumn H., supra, 27 Cal.App.4th at p. 575, italics added.)  This 

"difficult balancing" as the juvenile court here called it, is the "quintessential 
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discretionary decision" discussed in Bailey J.  We therefore find Bailey J. persuasive, and 

apply the hybrid standard.5   

Under that standard we will determine substantial evidence supports the juvenile 

court's determination that the child's relationship with the parents did not outweigh the 

benefit he would receive from adoption. 

 2. Substantial Evidence Supports the Trial Court's Finding That Mother and 

Father Lacked a Beneficial Parental Relationship with Michael 

 

 For the juvenile court to rule that termination of parental rights would be 

detrimental to the child under the beneficial parent-child exception to adoption, it must 

find both that: (1) the parents have maintained regular visitation and contact with the 

child and (2) the child would benefit from continuing the relationship.  (§ 366.26, 

subd. (c)(1)(B)(i).)  As we have explained, although the court need not find that the child 

has a primary attachment to the parent, it must determine that the relationship promotes 

the well-being of the child to such a degree as to outweigh the well-being the child would 

gain in a permanent home with new, adoptive parents.  It is only where "severing the 

natural parent[-]child relationship would deprive the child of a substantial, positive 

emotional attachment such that the child would be greatly harmed," that the relationship 

is sufficient to overcome the legislative preference for adoption of a dependent child.  

(Autumn H., supra, 27 Cal.App.4th at p. 575, italics added.) 

                                              

5 As the Jasmine D. court noted, however, "[t]he practical differences between the 

two standards of review are not significant."  (Jasmine D., supra, 78 Cal.App.4th at 

p. 1351.)  That is true in this case, as we find the factual findings which underlie the 

court's discretionary ruling are supported by substantial evidence.  
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 The juvenile court ruled the parents carried their burden to prove they maintained 

regular visitation and contact with Michael.  Contrary to the Agency's argument,6 

substantial evidence supports the finding.  Father participated in visitation until his arrest; 

the Agency failed to provide a working phone card to him in prison; Father resumed 

visitation upon his release from prison and, with Mother, called Michael three times a 

week.  Mother testified she visited Michael regularly, missing only six to eight sessions 

due to her hospitalization.  (In re Sheila B. (1993) 19 Cal.App.4th 187, 200 [testimony of 

single witness sufficient to uphold judgment on substantial evidence review].)   

 The juvenile court found Mother felt "very attached to Michael" and that Father 

"has a special bond running from him to Michael."  The record supports both findings.  

However, the court also found Michael did not have a substantial, positive emotional 

attachment with either Mother or Father; he had an "impaired attachment."  The court 

credited the expert social worker's testimony, stating that he found the testimony 

regarding Michael's "impaired attachment," as defined,7 very persuasive.  Substantial 

evidence supports the expert's factual foundation for her opinion as to the strength and 

                                              

6 The Agency posits that other evidence in the record establishes that neither parent 

visited regularly and consistently throughout the case.  However as the Agency 

acknowledges, on substantial evidence review our review is deferential and we do not 

reweigh the evidence, and we resolve all inferences in favor of the findings made by the 

lower court.  (Casey D., supra, 70 Cal.App.4th at pp. 52-53.) 

 

7 Crall's explanation was that "[a]n impaired attachment is most easily understood as 

a yes and no:  I want you.  I don't want you."  In contrast, "[a] secure attachment is 

characterized by a more trusting, you are reading what I need.  I can trust that you will 

respond.  It creates a circle of a need, and a need is met, and then they know they can ask 

for that need again and that need is met."  
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nature of Michael's relationship with his parents.  The record discloses Michael was 

reactive to visits and phone calls with his parents; he was anxious in visits, moody, and 

sometimes defiant; he wasn't able to play or take parental direction; and most times he 

could end visits without distress.  Michael would excitedly run to his parents at visits, but 

then refuse to engage them and play by himself.  Significantly, Michael, a three year old, 

needed to control all visitation interactions, to set the agenda, "to direct you where he 

wants you to be directed."  The expert social worker indicated that in a three year old, this 

behavior evidenced a lack of trust of knowing his needs would be met. 

 Substantial evidence also supports the trial court's findings that Michael was going 

to be "impacted if his parents [were] not part of his life;" however, "whatever benefit may 

have been conferred upon Michael by the contact he has with one and both of his parents 

is greatly outweighed by his need for stability in placement which can only be achieved 

through adoptive placement."    

The evidence was Michael liked and enjoyed his parents; he would say "I love 

you" to them.  (Derek W., supra, 73 Cal.App.4th at p. 827 [parent must show more than 

frequent and loving contact, an emotional bond with the child, or pleasant visits — the 

parent must show he/she occupies a parental role in the life of the child]; Beatrice M., 

supra, 29 Cal.App.4th at p. 1420 [many toddlers are cuddly, effusively loving and 

affectionate].)  He derived some benefit from having contact with his parents and 

presumably would benefit to some degree by continuing his relationship with his parents.  

(Jason J., supra, 175 Cal.App.4th at p. 937 [reversal is not warranted whenever there is 

merely " 'some measure of benefit' " in continued contact with the parents].)  Michael 
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would be sad if visits ended.  However, Michael's reactivity to visits and phone calls with 

the parents was due to his "confusion about his situation and difficulty understanding 

what is going on with him in his life."  Michael was still in a situation where he's not sure 

where he belongs.  His "anxiety level with his life [was] interfering with his ability to 

develop normal [childhood] milestones," as exhibited by his speech delays.  In contrast, 

Michael knew he was being taken care of by the foster parents; the placement was stable 

and safe.  He had been in their care for over half his life.  Michael had a secure bond with 

the caregivers, and called the foster father "Papi."  The foster parents had demonstrated 

their ability to meet Michael's physical, developmental and emotional needs.  They 

wished to adopt Michael, and described their commitment to him as " 'all in.' " 

 Father and Mother argue the expert social worker's opinion lacked a factual 

foundation and was not substantiated by the documentary evidence.  We disagree, as both 

the documentary evidence, including the visitation logs and social workers' reports to the 

court and the witnesses' testimony, including that of the parents, provided more than 

adequate substantial evidentiary support for the expert's opinion.  For example, Michael's 

need to control every interaction during visits — which is an indicator of an impaired 

attachment in a three year old — was described by Mother:  Michael "always wants 

things done in a certain way, like organizing and wants to be in charge."  (See In re 

Valerie A. (2007) 152 Cal.App.4th 987, 1012 [sibling's testimony independently 

corroborated social worker's observations].)   

Father also argues that "[b]ecause substantial evidence showed severing the 

natural parent/child relationship would deprive the minor of a substantial, positive, 
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emotional attachment such that he would be harmed, the preference for adoption was 

overcome and Father's rights should not have been terminated."  Father misperceived the 

nature of substantial evidence review:  it was Father's burden to show no substantial 

evidence supported the court's ruling, not that other evidence contained in the record 

would have supported a different ruling.  (In re Noe F. (2013) 213 Cal.App.4th 358, 366.)  

For the same reasons, we reject Mother's argument that she had a strong bond with her 

son and maintained it throughout the case. 

 3. The Juvenile Court Did Not Abuse Its Discretion in Determining 

Termination of Parental Rights Would Not Be Detrimental to Michael 

 

 After reunification efforts terminate, the focus of dependency shifts from family 

reunification toward promotion of the best interests of the child.  "A child has a 

fundamental interest in belonging to a family unit, which includes a 'placement that is 

stable, permanent, and that allows the caretaker to make a full emotional commitment to 

the child.' "  (In re Zachary G. (1999) 77 Cal.App.4th 799, 808; In re Marilyn H. (1993) 5 

Cal.4th 295, 306.)  Because a selection and implementation hearing occurs "after the 

court has repeatedly found the parent unable to meet the child's needs, it is only in an 

extraordinary case that preservation of the parent's rights will prevail over the 

Legislature's preference for adoptive placement."  (Jasmine D., supra, 78 Cal.App.4th at 

p. 1350, italics omitted.)   

Given this, and the fact that substantial evidence supports the factual findings of 

the lower court, we cannot say that the juvenile court here abused its discretion in finding 

that termination of parental rights would not be detrimental to Michael and that any 
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benefit he would derive from continued contact with his parents was "greatly outweighed 

by his need for stability . . . through adoptive placement."  The court's ruling considered 

the proper factors, including Michael's age, the portion of his life spent in the parent's 

custody, the positive and negative interactions between Michael and the parents, and 

Michael's particular needs.  (Autumn H., supra, 27 Cal.App.4th at pp. 575-576.)  That 

another court in this "difficult balancing" might have decided differently is not 

determinative on appeal; the juvenile court was entitled to find the social worker credible 

and to give greater weight to her assessment and testimony.  (Casey D., supra, 70 

Cal.App.4th at p. 53.)  Similarly, we are not persuaded by the decisions cited by parents 

where, under different circumstances, the juvenile court found termination of parental 

rights detrimental to the dependent child.  (See, e.g., In re Amber M. (2002) 103 

Cal.App.4th 681, 690-691 [mother visited as often as allowed, acted in loving parental 

role when she was with the children, and did all that was asked of her to regain custody]; 

In re K.P., supra, 203 Cal.App.4th 614.)   

The juvenile court correctly ruled that this was not an extraordinary case in which 

preservation of the parents' rights should prevail over the child's need for permanency.  

(Autumn H., supra, 27 Cal.App.4th at p. 573 [adoption where possible is the permanent 

plan preferred by the Legislature].) 

B. The Juvenile Court Did Not Make a Mistake of Law  

Father argues the juvenile court made a mistake of law, and in so doing violated 

his due process rights when it relied on the social worker's opinion that a "secure 
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attachment" was needed for Father8 to establish the beneficial parent-child exception to 

adoption.  Without citation to authority or argument, Father asserts a "secure attachment" 

is a "term of psychological art" and constitutes a new theory adopted by the trial court as 

a requirement for proof of the beneficial parent-child relationship exception to adoption.  

We are not persuaded, as the juvenile court did not make a mistake of law.  

As Father correctly argues, the language of section 366.26, subdivision 

(c)(1)(B)(i) does not define the type of relationship required to trigger the application of 

the beneficial parent-child relationship exception to adoption.  (Beatrice M., supra, 29 

Cal.App.4th at p. 1418.)  However, for over 20 years case law has provided that while the 

statute does not require the parent to prove any particular type of relationship, the parent 

must prove that the relationship is parental and promotes the well-being of the child to 

such a degree as to outweigh the well-being the child would gain in a permanent home 

with new, adoptive parents.  It is the parent's burden to prove "detriment," meaning that 

severance of the natural parental relationship in a tenuous placement would deprive the 

child of a substantial, positive emotional attachment which would greatly harm the child.  

(In re Melvin A. (2000) 82 Cal.App.4th 1243, 1252; Cal. Rules of Court, 

rule 5.725(e)(3).)  The beneficial parent-child exception applies only where the court 

finds regular visitation and contact have continued or developed a significant positive 

emotional attachment from child to parent.  (Autumn H., supra, 27 Cal.App.4th at p. 575.)   

                                              

8 Our discussion also resolves Mother's due process claim.  

 



27 

 

The social worker's testimony that Michael had an impaired attachment to Father 

was given to explain her professional opinion that Michael would not suffer detriment 

should his parents' parental rights be terminated.  As she defined the term, which was 

important to the court in making its ruling,9 a secure attachment relates to a child's 

emotional trust that his parents will be able to read his needs and meet them.  That is 

exactly the nature of the attachment the Autumn H. court was referring to when it 

explained what the Legislature meant by the section 366.26, subdivision (c)(1)(b)(i) 

statutory language "benefit from continuing the relationship": 

"Interaction between natural parent and child will always confer some 

incidental benefit to the child.  The significant attachment from child to 

parent results from the adult's attention to the child's needs for physical 

care, nourishment, comfort and affection and stimulation.  (See Goldstein 

et. al., Beyond the Best Interests of the Child (1973) p. 17.)"  (Autumn H., 

supra, 27 Cal.App.4th at p. 575.) 

 

The social worker observed Michael's behavior and gave her expert assessment that  

Michael would not be detrimentally impacted from the termination of Father's parental 

rights.  In her opinion, Michael's attachment to his Father was impaired; Michael lacked 

the "substantial positive emotional attachment" discussed in Autumn H, supra, 27 

Cal.App.4th at page 575.  This was not a new test, a new theory, or a mistake of law.  The 

juvenile court did not err in relying on the expert social worker's assessment in its 

balancing of the factors necessary to determine whether this was one of the extraordinary 

                                              

9 "As she defined that in her testimony, I think that was very persuasive.  I do think 

Michael is going to be impacted if his parents are not part of his life. . . .  But I would 

have to conclude that whatever benefit may have been conferred upon Michael by the 

contact he has with one and both of his parents is greatly outweighed by his need for 

stability in placement which can only be achieved through adoptive placement."   
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cases where preservation of the parent's rights should prevail over the Legislature's 

preference for adoptive placement.   

As the juvenile court did not make a mistake of law, we reject the claim that the 

juvenile court violated Father's due process rights  The orders will be affirmed.  

DISPOSITION 

 The orders of the juvenile court are affirmed.  
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